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Our Supreme Court Opinions 


JUSTICE JOHN W. PRESTON DISCUSSES PRESENT METHOD OF 
PREPARATION. SUGGESTS THAT THE BAR DEVISE 
METHOD OF ASSORTING AND RESTRICTING 
APPEALS. APPELLATE COURTS COM- 

BINED 2,500 CASES IN ARREARS 


By John W. Preston, Justice of the Supreme Court. 








THE BULLETIN requested of Justice Preston a transcript of his remarks before 
the meeting of judges of the Superior Court at the recent Del Monte convention 
of the State Bar, concerning the preparation of Supreme Court decisions, and in 
response has received the statement which follows. 








I spoke extemporaneously at Del Monte, 
using only a few quotations from decisions 
and from the statements of Judges. I regret 
that I did not use a manuscript for I believe 
some of the Bar are taking too much com- 
fort from my remarks. 

It is true that I set forth our system of 
handling causes, feeling that I could do so 
as it is set forth fully in our reports as 
follows (Peo. v. Ruef, 14 Cal. App. 576, 
621, et seq.) : “During the service upon this 
bench of every member of it, and as we are 
informed, ever since the organization of the 
court, the uniform practice has been as fol- 
lows: 

“The chief justice assigns to the justices 
in regular order the causes pending in bank. 
Kach justice to whom a case is assigned 
prepares his opinion with or without con- 
sultation with other justices as he elects. 
Having prepared and signed his opinion, it 
is passed on to his associates for consider- 
ation. If in due course it is signed by three 
or more of his associates, it then expresses 
the opinion and judgment of a majority of 
the court, and when finally handed to the 
secretary and by him transmitted to and 
filed with the clerk of the court, it becomes 
the opinion and judgment of the court. 

“The court never convenes as a court, 
nor in chambers, in consultation, to approve 
opinions so signed previous to their filing. 
When they bear a sufficient number of sig- 
natures and all the justices have examined 
the same and have had an opportunity to 
express their assent or dissent, they are filed, 
usually at the instance of the author. 

“Signatures are thus separately attached, 
frequently with intervals of weeks or 


months between the respective dates of 


signing as one or another justice may defer 
action until he has completed his examin- 
ation. When he has done so he then passes 
the opinion on to the next associate. In so 
filing opinions and decisions, no account has 
ever been taken of the matter whether at 
the time of filing any justice whose signa- 
ture the decision bears is or is not at the 
place where the court is held. 

“In the matter of applications for hear- 
ings before the court in bank after decision 
in department, for hearing before the court 
after decision by the court of appeals, and 
for rehearing by the court in bank after 
decision in bank, the uniform practice is 
and has been for the justices to meet in 
consultation for their consideration.” 

It is also true that I set forth the practice 
of the United States Supreme Court Judges 
as explained by former Chief Justice Taft 
and I also quoted Chief Justice Cardozo of 
the Court of Appeals of New York, who 
said: “In my judgment the practice of a 
preliminary consultation has many advan- 
tages over the practice whereby the opinion 
is prepared, first, by some member of the 
court and then passed around to the other 
judges for approval or dissent. The attri- 
tion of debate is much more likely to pro- 
voke independent thinking by every member 
of the court than the reading of a manu- 
script.” 

I followed this by setting forth the Kan- 
sas system as explained in Cook v. Leaven- 
worth, 101 Kansas 437, and by quoting from 
the address of John S. Dawson, Justice of 
the Supreme Court of that State, delivered 
to the American Bar Association in 1926. 
I advocated the idea that our system was 
in my opinion inferior to the systems con- 
trasted with it. 
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I also characterized our plan as largely 
a “one-man opinion” system but I did this 
in no odious sense whatsoever. I simply 
meant to say that the pre-decision system 
was in my judgment superior to the system 
of allowing one man without directions 
from his associates to put the opinion and 
decision in final form and circulate it for 
signatures. 


No Criticism Intended 

It was farthest from my thoughts to 
criticise either my predecessors or associates. 
No worthier, more conscientious or more 
industrious body of men could be found 
anywhere. We are not at fault in employ- 
ing the system we use. In fact, we have to 
a certain extent counteracted the tendency 
to one-man decisions by adopting the plan 
of preparing in advance memoranda show- 
ing the facts and questions presented by 
petitions for transfer to our Court from the 
district courts of appeal and also similar 
memoranda in other causes appearing on 
our: calendar for hearing. This is good as 
far as it goes but it does not properly meet 
the requirement of a decision in conference 
prior to the drafting of the opinion in fin- 
ished form. I expressly intended to charge 
and do now charge that our system is the 
natural product of the restrictions under 
which we labor and to better it these re- 
strictions must in a measure at least be 
lifted. 

In the first place, we live under sec. 24 
of Art. VI of the Constitution, which pro- 
vides: “No Justice shall draw or 
receive any monthly salary unless he shall 
make and subscribe an affidavit before an 
officer entitled to administer oaths, that no 
cause in his court remains pending and un- 
determined that has been submitted for de- 
cision for a period of ninety days. ‘4 

This restriction, which smacks of suspi- 
cion and distrust, has had the effect of 
building up ahead of us a list of what may 
be termed “salary cases.” If we must see 
to it that all submitted causes are decided 
within ninety days, we may safely allow a 
ninety day grist to be constantly on hand 
so that when a given month arrives we are 
concerned primarily with the causes which 
must be decided during that month under 
the ninety day rule. The outgrowth of this 
condition is that argument heard on the day 
of submission is usually forgotten long be- 
fore the cause is taken up for determination 
unless perchance we feel that the argument 
should be transcribed by the reporter for 


our use. It can thus be seen that in the 
ordinary run of cases the oral argument is 
of little benefit. 


Said ninety day rule, coupled with the 
further provision of said sec. 24, Art. VI, 
is responsible directly for our system of 
handling cases. This further provision is: 
“In the determination of causes all decisions 
of the Supreme Court and of the District 
Courts of Appeal shall be given in writing, 
and the grounds of the decision shall be 
stated.” It must be manifest to all that the 
seven judges of our court can not and are 
not expected to read in detail every record 
in every cause. Knowing that the decisions 
must be in writing and knowing that the 
grounds of the conclusions must be set 
forth and knowing that his associates can 
not be expected to read the whole record of 
all cases, the judge who has a case in charge, 
writes up the facts fully and discusses the 
contentions of counsel in detail; he elabor- 
ates fully upon the legal questions involved 
and this facilitates the examination of his 
conclusion and the grounds upon which it 
rests by the other members of the court. 

We thus have the long opinion written 
largely for the two-fold purpose of satisfy- 
ing litigants and convincing the associates 
on the court. A change from this system to 
the other advocated by me, would bring 
about, I think, sounder conclusions but 
shorter and perhaps less satisfactory opin- 
ions. If the above restrictions were allevi- 
ated to conform say even to the New York 
system, much speed could be employed in 
dispatching the work. If we were required 
to write the basis of our conclusions only 
in cases of reversals or modifications, and in 
a few other restricted classes of cases, we 
could, in my judgment, turn out twice the 
volume of work we now do. 


The Bar’s Responsibility 

I place the responsibility for our fetters more 
upon the conservative attitude of the Bar than 
upon any other persons. We are now, in all 
appellate courts combined, some 2,500 cases in 
arrears, with at least 15 per cent or 20 per cent 
of them more than two years old. With our 
added man power, brought into action by as- 
signment of superior judges to sit as appellate 
judges pro tem, we are at most able to turn 
out a yield of 1500 or 1600 opinions per year. 

With the increase in population, the increase 
in regulatory legislation and with the variety 
of enterprises in operation in our state, it is 
a safe prediction that in 10 or 15 years, twice 
the present number of appellate judges will not 
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be able to keep abreast of the work. The only 
possible force that could prevent this condition 
from arising under our present situation would 
be the open acknowledgment of the failure of 
our courts to function properly and the partial 
supplanting of them by arbitration, adminis- 
trative bureaus and similar devices. Evidences 
of a trend already in this direction are about 
us on every hand. 

I suggest that the Bar set about at once to 
devise a method of assorting and restricting 
appeals and of lifting the unwarranted restric- 
tions from their trial and appellate courts; and 
thus begin a more active effort to keep and 
maintain the law as a true instrument of speedy 
and effective justice. 

The so-called “one-man opinion” need not 
be considered such a calamity by the Bar; 
it is now and has since 1857 been employed 
openly in the State of Ohio. The judges 
decide the case and agree upon the syllabus, 
wherein the real law of the case is found. 
The opinion is written and signed and filed 
by one Judge and this without a conference 
with or the signatures of his associates. The 
rule under which this practice obtains reads 
as follows: “A syllabus of the points de- 


cided by the Court, in each cause, shall be 
stated in writing by the Judge assigned to 
prepare the opinion of the Court, which 
shall be confined to the points of law aris- 
ing from the facts of the cause that have 
been determined by the court. And the syl- 
labus shall be submitted to the Judges con- 
curring therein, for revisal, before publica- 
tion therecf; and it shall be inserted in the 
book of reports without alteration, unless 
by the consent of the Judges concurring 
therein.” 

The suggestion I am making to the Bar 
is to lift the various restrictions upon the 
appellate courts to the end that they may 
have the incentive to employ full court con- 
ferences in reaching a conclusion before the 
opinion, if any there is to be, is written. In 
the ordinary run of cases the conclusion is 
more important than the presence of a writ- 
ten opinion in the case. Cases would then 
be heard and immediately thereafter consid- 
ered and decided. Not only would the “one- 
man opinion” be prevented but the “one- 
man prejudging” as well. The practice of 
sitting in Departments would also doubtless 
commend itself to the court. 





SAN FRANCISCO ELECTS MUNICIPAL JUDGES. CANDIDATES 
ENDORSED BY BAR ASSOCIATION GENERALLY 
SUCCESSFUL 


At the November election of Municipal Court judges in San Francisco, four of the 
five candidates endorsed by the San Francisco Bar Association were successful. In re- 
sponse to the inquiry of THr BULLETIN as to the Bar Association’s campaign, Presi- 
dent Randolph V. Whiting made the following statement: 


“T feel that we were quite successful in our campaign for the election of 
municipal judges, although we did not elect all of them. Four out of the five 
candidates whom we had endorsed were elected and I feel that the Bar Asso- 
ciation’s endorsement and campaign for them did a lot to bring about a favorable 
result even if it was not in fact the controlling element. The fifth incumbent 
against whom we endorsed a candidate was elected after a very strenuous fight. 
For this place there were three quite strong candidates and the incumbent natur- 
ally had the advantage by reason of his incumbency and the further fact that 
he had very strong political as well as apparent financial support. 

“As to our appeal to the public for contributions for the Bar Association 
in its campaign for judges, we met with little response. The public has not been 
educated up to the idea we have in this regard and it will take some time to do 
so. I feel it is entirely appropriate to appeal to any legitimate source for contribu- 
tion although as a matter of pride I should like it confined to the members of 
the profession. It is, however, a matter of general public importance which the 
public should support, financially as well as otherwise.” 
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Administration of Bankruptcy Estates 


LOSSES TO CREDITORS OCCUR PRIOR TO BANKRUPTCY, 
IT IS DECLARED 


By Herbert M. Bierce, Secy.-Treas., National Assn. of Referees in Bankruptcy. 








Some time ago THE BULLETIN published an article quoting figures from the 
Journal of the National Association of Referees in Bankruptcy. It has since 
received a letter from the Secretary of that Association, Mr. Herbert M. Bierce, 
at Winona, Minnesota, which we are pleased to print below. 








“Tt is my good fortune to receive the Los 
Angeles Bar Association Bulletin, the one 
for June 19, being at hand. On page 318 
is your half-page note entitled “What Price 
Bankruptcy” which, of course, I have read 
with interest. Although the figures you 
quote are correctly taken from the last issue 
of our Journal and as far as they go state 
the facts; nevertheless from the title of 
your note and the fact that you did not pub- 
lish the total figures unfortunate conclusions 
may be drawn therefrom. 


“From the statement which you publish 
for the Southern District of California it is 
quite true that creditors realized only 11.54 
per cent on their obligations when their 
debtors went through bankruptcy. From 
the percentage viewpoint this is really very 
fortunate. From the 87 Federal Judicial 
Districts cited in the table creditors from 
the Western District of Missouri stood first 
in percentage of realization at 37.64, fol- 
lowed in order by the Southern District of 
Illinois, the Eastern District of Michigan, 
Eastern District of Missouri, District of 
Nebraska, the Eastern District of Virginia, 
the Western District of Tennessee and the 
District of Delaware. Consequently your 
District ranks ninth. 


“By some coincidence the amount real- 
ized by creditors in your District, whether 
secured, priority or general, is the same 
percentage as that paid general creditors. 
However, and this is the point which I wish 
to emphasize, the percentage of total re- 
ceipts realized in bankruptcy proceedings 
paid to creditors in all classes in the South- 
ern District of California was 85.96 per 
cent. In that respect your District again 
stands well to the front. 


“Emphasis is placed on this fact,—that 
losses to creditors from debtors who take 
advantage of the bankruptcy law occur 
prior to bankruptcy and is something which 
the law itself cannot help and a situation 
which can be remedied chiefly by the cred- 
itors themselves. It is really a very remark- 
able tribute to your Referees in Bankruptcy 
and their trustees in the Southern District 
of California that out of the assets of the 
estates of all character which are admin- 
istered that only 13.43 per cent of the total 
amount realized is consumed in administra- 
tion expenses. 


“This position is fully appreciated by the 
Department of Justice in its present inquiry 
being conducted by Mr. Lloyd K. Garroson 
as Special Assistant to the Attorney Gen- 
eral. 


“In other words, then, the question is are 
our bankruptcy estates being administered 
as economically as possible both as to real- 
izing the most from assets as well as keep- 
ing to a minimum the expenses. Generally 
speaking the answer is emphatically yes. 
Unfortunately neither the Bankruptcy Court 
nor the bankruptcy administration can pre- 
vent the loss to creditors which occurs be- 
fore bankruptcy. This does not mean an 
inability to recover preferences for the re- 
sults, of course, are shown in the statistics. 
It simply means that creditors permit debt- 
ors to get so far in arrears with their obli- 
gations that by the time the debtor moves 
into bankruptcy approximately 85 per cent 
of the creditor’s obligations have really been 
lost beyond retrieve. 


“T think it only fair that in a future | 


issue of your Bulletin that this explanation 
in some form at least be made.” 
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Four More U. S. District Court Judges 


FOR SOUTHERN DISTRICT OF CALIFORNIA URGED BY LOS 
ANGELES BAR ASSOCIATION. INTOLERABLE DELAYS 
DEFEAT JUSTICE. INCREASE IN LITIGATION 


The Los Angeles Bar Association very 
recently appointed a special committee to 
investigate the congested condition of the 
trial calendars of the Federal Court for the 
Southern District of California and the 
need of additional judges to care for the 
increased litigation in that court. 

The Committee’s report which has just 
been submitted to and adopted by the Trus- 
tees of the Bar Association, strongly recom- 
mends legislation to provide four additional 
judges for this District. The report shows 
that 2286 cases were pending on July 1, 
1931, of which 782 were at issue. There 
were 2580 cases filed during the fiscal year 
ended June 30, 1931, and but 2148 cases 
closed during that period; an increase in 
the number of cases filed over the number 
disposed of, of 432. 

An increase of more than 100 percent in 
the cases pending at the close of the fiscal 
year over the number pending at the com- 
mencement of the year is shown in the 
Committee’s analysis. Civil suits filed in- 
creased 62 per cent. 


Trials Delayed Two Years 

“This constantly increasing load of liti- 
gation has reached such proporitions,” the 
report continued, “that it is impossible to 
obtain trials in cases under an average of 
two years after the cases are filed and this 
condition is constantly becoming aggra- 
vated,” and adds that, “this intolerable con- 
dition has existed for a great length of time 
and has resulted in great hardship, and in 
many cases the defeat of justice.” 

During the fiscal year 1318 criminal cases 
were closed, and 1347 criminal cases were 
filed. 

The report calls attention to the increased 
population in the Southern District of Cali- 
fornia since 1920, and shows that only four 
Federal judges of this District now serve 
a population of 3,187,914; whereas there 
are eleven District Court judges serving a 
combined population of 3,944,832, in the 
states of Arizona, Idaho, Nevada, Montana, 
Washington and Oregon. 


The Report in Detail 
The following is the findings and recom- 
mendations of the Committee appointed by 


the Honorable Board of Trustees of the 
Los Angeles Bar Association, after making 
a thorough investigation of the congested 
condition of the Federal Court for the 
Southern District of California and the need 
for additional judges to care for this con- 
gestion. 


The meeting was called to order, all mem- 
bers being present, on September 18, 1931. 
The following information was considered 
at that time: 


The number of civil cases pending in 
the United States District Court for the 
Southern District of California at the 
og of the fiscal year June 30, 1930— 

44. 


The number of civil cases pending in 
the United States District Court for the 
Southern District of California at the 
re of the fiscal year June 30, 1931— 
1655. 


The number of civil suits closed during 
the fiscal year ending June 30, 1931—830. 

The increase in civil suits filed during 
the fiscal year ending June 30, 1931 over 
the number filed during the preceding fis- 
cal year was approximately 62 per cent. 

An increase of 1,666,487 in population 
in the Southern District of California 
over the census figures of 1920. 

Total population of the Southern Dis- 
trict of California shown by last census 
to be 3,187,914. 

The number of judges serving the pop- 
ulation of Southern California—Four. 

Total population of Arizona. Idaho, 
Nevada, Montana, Washington and Ore- 
gon is shown to be by the last census as 
3,944,832. 

This population is served by Eleven 
District Court judges. 

Statement of Mr. Zimmerman, Clerk 
of United States District Court, showing 
condition of the calendar as of September 
14, 1931. (Copy attached and made a part 
hereof.) 

Opinion of Mr. Zimmerman that the 
District Court was badly in need of more 
judges as litigation was materially on the 
increase, calendars were congested and 
there was no relief in sight. 
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FINDINGS: The foregoing facts were 
found to be true and it appearing from 
further information obtained by the Com- 
mittee that a great increase in civil litiga- 
tion was imminent, it was recommended : 


RECOMMENDATIONS: That the 
Los Angeles Bar Association should go on 
record by resolution in favor of additional 
legislation permitting the seating as soon 
as possible of at least four additional Dis- 
trict Court judges; 

It is further recommended that the reso- 
lution of the Los Angeles Bar Association 
should be sent to the 
(a) Chief Justice of the United States Su- 

preme Court, who is the Chairman of 
the Judicial Council 


Attorney General 


United States Senators and Congress- 
men from the Southern Judicial Dis- 
trict 

Congressional and Senatorial members 
of the Legislative Judiciary Committee. 
(For the convenience of the Board, 
there is attached and made a part here- 
of a list of the names and addresses of 
these Senators and Congressmen). 

It is recommended that the resolution set 
out the facts as found by the Committee 
and for the convenience of the Board, there 
is attached hereto and made a part hereof 
a form of resolution deemed suitable by the 
Committee. 


DATED this 19th day of October, 1931. 
Special Committee, Los Angeles 
Bar Association 
EUGENE OVvERTON, Chairman. 


Resolution for Additional Judges, United 
States District Court for the Southern 
District of California 


WHEREAS, it is the fundamental pur- 
pose of this orgnaization to recommend and 
point out changes and improvements in the 
Government and the administration thereof 
when necessary in order to promote justice 
and 


WHEREAS, there has been a tremend- 
ous increase in population in Southern Cali- 
fornia in the last ten years and that in- 
crease in population has brought a great 
increase in litigation in the District Court 
of the United States for the Southern Dis- 
trict of California, it being found that at 
the close of the fiscal year 1930, there were 
pending on the calendars of the United 


(b) 
(c) 


(d) 


States District Court for the Southern Dis- 
trict of California 744 civil cases, exclusive 
of bankruptcy matters, and there were pend- 
ing at the close of the fiscal year, June 30, 
1931, 1655 civil cases, there being pending 
at the close of June 30, 1931, more than 
one hundred per cent more cases than were 
pending at the commencement of that year; 
that is, the load of pending cases was more 
than doubled during that one year alone, 
and during this year there was a 62 per 
cent increase in civil suits filed over the 
number filed the preceding year and 


WHEREAS, according to the last cen- 
sus, there was an increase of 1,666,487 in 
population in the Southern District of Cali- 
fornia over the census figures of 1920 and 
the total population of the Southern Dis- 
trict of California is shown as 3,187,914, 
this population having only four District 
Court judges endeavoring to serve it and 


WHEREAS, the total population of the 
states of Arizona, Idaho, Nevada, Montana, 
Washington and Oregon is shown to be by 
the last census as 3,944,832. This popula- 
tion is served by eleven District Court 
judges and 


WHEREAS, this constantly increasing 
load of litigation has reached such propor- 
tions that it is impossible to obtain trials in 
cases under an average of two years after 
the cases are filed and this condition is con- 
stantly becoming aggravated and 


WHEREAS, it is the consensus of opin- 
ion of this organization that our Courts 
should be free and untrammeled in the dis- 
pensation of justice and 


WHEREAS, this intolerable condition 
has existed for a great length of time and 
has resulted in great hardship, and in many 
cases the defeat of justice; 


THEREFORE, IT IS RESOLVED 
that this organization go on record in favor 
of the necessary legislation so as to provide 
a total of eight United States District Court 
Judges for the Southern District of Cali- 
fornia or four additional United States Dis- 
trict Judges to take care of a population 
comparable with the population of the states 
of Arizona, Idaho, Nevada, Montana, 
Washington and Oregon, now served by 
eleven United States District Judges and 


IT IS FURTHER RESOLVED that 
this resolution be sent to all California Sen- 
ators and Congressmen and to the Attorney 
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General of the United States and to the 
Chief Justice of the United States Supreme 
Court and to the Judiciary Legislative Com- 
mittees of the House of Representatives and 
the Senate of the United States, to the end 
that legislation may be introduced and 
passed at the next session of Congress for 
immediate relief in the Southern District of 
California. 
Term Trial Calendar, September 14, 1931 





Civil Criminal Total 
175 James 25 200 
140 McCormick 45 185 
161 Cosgrave 45 206 
164 Hollzer 27 191 
640 Cases at issue 142 782 
Cases pending July 1, 1931 2286 


Cases at issue 782 


Cases pending—not yet at issue 1504 
Cases closed during fiscal year 1931 

Private 462 

U. S. Civil 368 


Criminal 1318 

2148 

Cases filed same period 

Private 608 
U. S. Civil 625 
Criminal 1347 
Filed 2580 
Closed 2148 
Increase 432 





TO TEST THE CONSTITUTIONALITY 
OF NEW PROBATE CODE 

Your Committee on Probate Law and 
Procedure, after having given some con- 
sideration to the new Probate Code, adopted 
the following resolution: 

BE IT RESOLVED, That in all mat- 
ters relating to title to real estate arising 
in connection with probate matters, both 
old and new probate procedure be fol- 
lowed; and be it further recommended 
that a test case to be instituted to deter- 
mine the constitutionality of the new pro- 
bate code be instituted immediately. 

The resolution was presented to the 
Board of Trustees in regular session assem- 
bled on October 29, 1931, and it was the 
consensus of opinion of the members of the 
Board that it is highly important that the 
attention of the members of the Bar be in- 
vited to the situation involved, so that they 
may give the matter whatever consideration 
they deem advisable. 

It is our understanding that a test case 
has been instituted in the northern part of 
the State. We are making an investigation 
to determine definitely whether or not this 
has been done. 

The personnel of the Committee is as 
follows: 

W. H. WapswortH, Chairman 
ELizaBETH L. KENNEY 
Kar R. Levy 

Rospert F, SHIPPEE 

Etta Rae Briccs 

A. L. Hickson 

PERCILLA RANDOLPH 
James E, DeGNaNn 

PauL LoEWENTHAL 

Lioyp W. BrooKE 

Lee Comes, Jr., Secretary. 


PRACTICE OF LAW BY 
UNLICENSED PERSONS 


To the Members of the 
Los Angeles Bar Association : 

In May, 1931, the Board of Governors of 
the State Bar cf California directed three 
Special Local Administrative Committees, 
sitting as fact-finding committees, to investi- 
gate the practice of law by unlicensed per- 
sons. One of those committees is now hold- 
ing hearings in Los Angeles County. 

In order to afford the fullest cooperation 
between the Los Angeles Bar Association 
and the State Bar in the conduct of this 
investigation as it relates to the alleged un- 
lawful practices of banks and trust com- 
panies, a committee of this Association has 
been appointed, with former Justice Frank 
G. Finlayson as chairman. 

One function of the committee is to assist 
the State Bar in accumulating information 
with respect to these alleged practices. 

If any members of this Association have 
now, or hereafter, acquire information of 
acts which in their opinion warrant investi- 
gation they should forward this information 
in writing to the Executive Secretary of the 
Los Angeles Bar Association at 1124 
Rowan Building, Los Angeles. 

Frank G. FINLAysON 

RicHarD C, GoopsPEED 

Joun W. Hart 

Juxius V. Petrosso 

A. L. BARTLETT 

KEMPER CAMPBELL 

Oscar J. SAILER 

NorMAN A. BaILie 

Committee. 

(By order of The Board of Trus- 
tees, Los Angeles Bar Association. ) 
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The Judiciary in the Commonwealth” 


YOUR PART IN SOLVING THE JUDICIAL PROBLEM 
A MESSAGE TO EVERY CITIZEN 


By Leon R. Yankwich, Judge of the Superior Court, Los Angeles County 


Why the stress of political and social stu- 
dents upon the importance of the judiciary 
in our scheme of government? Why are 
pessimistic pictures painted, like the follow- 
ing by the Supreme Court of Illinois: 

“When confidence in the Courts is 
gone, respect for the law itself will speed- 
ily disappear, and society will become the 
prey of fraud, violence and crime.” 

(People v. Wilson, 64, Ill. 258) 

Is it because we are exaggerating the 
function of the courts? Or are judges 
endeavoring to arrogate to themselves a 
power to which they are not entitled? No. 
The answer lies elsewhere. It lies in the 
fact that our government is based upon the 
principle of the supremacy of the law—a 
principle which is expressed in the old legal 
saying: “The law is the highest inheritance 
which the king has, for by law he and all 
his subjects are governed and if there was 
no law there would be no King and no 
inheritance.” This is the principle expressed 
by John Adams in his peroration for the 

sill of Rights of the Massachusetts Consti- 
tution, Article XXX, “to the end it may be 
government of laws and not of men.” 

Under such a system, the protection of 
life, liberty and property is not left to the 
whims and caprices of an individual, but 
is governed by rules of law applicable alike 
to all. The judges are the guardians of the 
“rule of law.” Law, under it, is the com- 
mon yardstick by which the relation of one 
citizen towards the other and the regula- 
tion of all towards the commonwealth is 
measured. 

The principle, in its application, means 
that no one is above the law, and that no 
person can be deprived of his rights except 
by due process of law, i.e., after the lawful 
judgment of a court duly and regularly 
established. Or, as an old English statute 
has put it (28 Edward II :1354), “sans estre 
en reponse par due proces de lei.” The con- 
viction that substantial justice can only be 
achieved when those charged with its ad- 
ministration are governed not by an un- 


regulated caprice (however benevolent), but 
by the rule of law, is not new. We find it 
expressed in some of the oldest documents 
extant. Morris Jastrow (in his “Civilization 
of Babylonia and Assyria,” page 364) 
quotes a document found in Ashurbanapal’s 
library, which expresses a point of view 
which seems singularly enlightened and 
modern. The text reads: 

“Tf the King does not hear the Law, his 
people will perish, the power of the king 
will pass away. 

“If he does not heed the law of his 
land, Ea, the King of destinies will alter 
his destiny and cast him aside. 

* * * 

“Tf he gives heed to the wicked, confu- 
sion will disturb the land. 

“If he follows the counsels of Ea, the 
great Gods will aid him in righteous de- 
crees and decisions.” 


Law A Changeable Entity 

It has been said that the chief aim of the 
modern state is “to uphold the rule of law.” 
(McIver: The State, p. 478.) F. W. Mait- 
land remarks that notwithstanding the seem- 
ing changes made by legislatures “their 
work will become an organic part of an al- 
ready existing system.” Stressing the con- 
tinuity of English law, he adds that “event- 
ful though its life may have been, it has 
had but a single life.” (The Building of 
Britain and The Empire, vol. 1, pp. 239- 
240.) In a sense, what law is, is, ultimately, 
determined by the judicial branch of the 
government. In final analysis, judges are 
our legislators. As a part of their power 
of interpreting and applying the law to the 
questions presented to them, it becomes their 
duty (and it is a duty which they have per- 
formed ever since the foundation’ of our 
government were laid) to declare a law to 
be no law at all, if it conflicts with the fund- 
amental law of the land—the constitution. 
And even in applying well-established prin- 
ciples of law to particular cases, judges do 
legislate. As new conditions arise, they take 





* A more comprehensive treatment of the subject matter of this article has been prepared by 
Judge Yankwich and will appear in an early issue of the Law Review of the University of 


Southern California. 
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old precepts and principles and adapt them 
to the new conditions. New law thus arises. 
And the excellence of the system lies in this 
very fact. Law becomes a part of life. In 
a world in flux—it also is in flux. Law, 
instead of being a fixed static thing, becomes 
a living, changeable entity,—aiming to sat- 
isfy the needs of human society. It thus 
becomes what Dean Roscoe Pound calls “a 
continually more efficacious social engineer- 
ing.” (J/ntroduction to the Philosophy of 
Law.) ‘Law grows with the life about it. 
In true pragmatic spirit, it grows out of 
repeated trials and errors. It thus becomes 
an instrument of social man for achieving 
and advancing social control, growth and 
development. Because of this, in no country 
has the judiciary the power which our 
judges have. This great power implies a 
responsibility as great. On the part of the 
judges it is not only to be, like Caesar’s 
wife, “above suspicion,” but also (and most 
important) to be imbued with the growing 
spirit of the law. As conditions change and 
new problems arise, law also must change. 
It must adjust itself to meet the new con- 
ditions. Social security demands that those 
who occupy judicial position give expression 
to this conception of law as growth. The 
important thing in the equipment of a judge 
is, as Zechariah Chaffee, Jr. writes, “the 
desire to understand human life as well as 
embalmed legal experience.” (The Inquir- 
ing Mind, p. 265) 

Only by applying such a conception can 
we hope to achieve the high aim of distrib- 
utive justice as expressed in the old max- 
im, “The constant and perpetual will to give 
every one his due.” Any other concept of 
law and the judicial process results in mak- 
ing lawyers “their clients’ keepers,’ and 
turns judges into mere technicians. From 
this standpoint, as Ehrlich has said: 

“There is no guaranty of justice except 
the personality of the judge.” 


Aim of True Judge 

Because of the importance of the person- 
ality of the judge, there have always been 
attempts to define the qualities that go to 
make a wise judge. Moses set a high ideal 
for judges, which stresses the importance of 
courage, love and righteousness and the de- 
sire to achieve substantial justice as the aim 
of the true judge. I quote from Deuteron- 
omy (I, 16, 17): 

“And I charged your judges at that 
time, saying, Hear the causes between 
your brethren, and judge righteously be- 
tween every man and his brother, and 


the stranger that is with him. He shall 
not respect persons in judgment, but ye 
shall hear the small as well as the great; 
ye shall not be afraid of the face of man.” 
Hammurabi boasted in the introduction 
of his great Code of Laws: 

“When Marduk sent me to rule the 
people and to bring help to the country, 
I established law and justice in the land.” 


Legislative Side to Problem 


Here is a legislative, governmental and 
judicial ideal which is even today more in 
the realm of the attainable than in that 
of the attained. For law may be expression 
of a momentary legislative whim. Order,— 
which is the usual concomitant to law,— 
may be based upon iniquity. Only when 
justice is the aim of law, and the basis of 
order, do we achieve the true end of dis- 
tributive justice,— which is to give to every- 
one his due. Hence the distinctiveness of 
Hammurabi’s claim. “Justice through law” 
should be the aim in the realm of law. And 
the judge who obeys Micah’s injunction “to 
do justly, and to love mercy, and to walk 
humbly,” is well on the road of its attain- 
ment. 

But to reduce the problem of law and 
justice to a judicial problem is to be guilty 
of simplism. The problem is more complex. 
By the very nature of judicial work, while, 
in a sense, courts make law, they do so 
within a limited scope only. Mass action, 
effecting important social changes, must still 
be legislative. Law, as a great English legal 
historian has put it, “may hinder or it may 
guide the political and social development 
of the state; it cannot altogether stop it.” 
So, there is a legislative side to the problem. 
Rather than complain about too many laws, 
we should complain about too many “ill- 
advised” laws. It is well to remember that 
so long as we maintain our American ideal 
of local self-government,—and refuse to be 
governed by legislative bodies far removed 
from us,—there will will be many laws be- 
cause of the numerous legislative agencies. 
Again, much as we yearn for the simplicity 
of the past, we live in a complex world, and 
the demand for a constantly widening policy 
of social control of various activities, in a 
complex world, will call for many laws. 
But we do need fewer laws which are the 
expression of a mere temporary legislative 
whim and which find no foundation in the 
needs of the community. 


The warning of a French legal student 
(Cruet) should be heeded: 
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“Law does not dominate, it merely ex- 
presses, society.” 

The judicial side of the problem, in addi- 
tion to what has already been stated, calls 
for a concept which considers it the object 
of legal procedure to achieve justice, under 
law. Too many consider it the function of 
the judge to umpire a game of skill between 
two players and to award the prize to the 
more skillful. 


Administration of Justice A Social Problem 
Finally, we need an earnest desire on the 
part of the entire community to achieve 
justice through law. Ultimately, law reaches 
only a few. The majority do not need the 
fear of the penalties of the law to fulfill 
their individual or social obligations. In 
the last analysis, the administration of jus- 
tice is a social problem, which the commun- 
ity as a whole must meet. Such it has been 
in every generation from the dawn of his- 
tory. It is for this generation to meet it, 
in a spirit ripened by the experience of the 
past—enlightened by the highest social ideal- 
ism of the age—with our eyes fastened to 
the future, in the aim to achieve “the good 
life.” 
A Western judge has thus summed up 
this spirit: 
“T can only hope for a day when courts 
of justice will decline to dig among the 
tombs of a dead past for ancient and ob- 


solete precedent, particularly a precedent 
adopted in a day when a majority of the 
people believed the insane to be pos- 
sessed of the devil, and when govern- 
ments hung them as witches; when they 
will refuse to be shackled by a procedure 
that finds neither reason nor justice in 
our day and time; when the law will be 
treated as a philosophy to be applied to 
the ever changing conditions of man, and 
not a straightjacket with no leeway for 
the exercise of common justice; when 
there will be more of social justice, and 
less of legal justice; when the letter of 
our law will be read in the light of its 
spirit and purpose ; when the spirit of our 

government will partake less of that of a 

Roman emperor, and more of that of the 

Prince of Peace.” (Scott, Jr., in Bulger 

v. People, 61 Colo. 187) 

If we do not achieve these ideals, there 
is yet thrill in the adventure of trying, Mor- 
ris R. Cohen writes in a recent book (Rea- 
son and Nature, p. 426): 

“The deeper and more ancient wisdom is 

to recognize that divine perfection is de- 

nied to human beings in legal as in other 
practical affairs. It is a romantic foolish- 
ness to expect that man can by his own 
puny efforts make a heaven of earth. But 
to wear out our lives in the pursuit of 
worthy though imperfectly attainable 
ideals is the essence of human dignity.” 








November First, 1931 





HAIGHT, MATHES & SHEPPARD 


RAYMOND L. HaIGHT 
WILLIAM C. MatTHEs 
James C. SHEPPARD 
ARTHUR L. SYVERTSON 
WALTER L. BRUINGTON 
BuRKE MATHES 


Announce the removal of their law offices to 
SuITE 640 oF THE RowANn BUILDING 


458 SoutH SPRING STREET. 


Los Angeles, Calif. 
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Legal Education and Our Overcrowded Bar 





RECENT LEGISLATION ON ADMISSION REQUIREMENTS. 
CALIFORNIA’S EXCESS OF LAWYERS 
AND LAW SCHOOLS 


By John E. Biby, of the Los Angeles Bar 









than any other state. 





California’s 20 law schools enrolled for the year 1929-1930, 3,424 students. The 
average annual number of student applicants admitted in the past 3 years, 600; 
average number admitted on motion, 100. There are 12,000 persons admitted to 
practice in California—one lawyer for every 471 of the population. There are 
more lawyers in proportion to population, and more law schools in California, 















The current trend respecting legal educa- 
tion is decidedly in favor of increased stand- 
ards. Legal education is no longer confined 
to acquisition of knowledge of law alone. 
As required by the standards established by 
the American Bar Association in 1921, it 
includes two years of academic work in a 
principal college or university, followed by 
three years full time or four years in a part 
time law school or the equivalent. In 1929 
the American Bar Association, by a resolu- 
tion adopted at its annual meeting, also de- 
clared, 

“It is the sense of this association and 
it so places itself on record, that a com- 
pulsory course in and the teaching of pro- 
fessional ethics, be a part of the curricu- 
lum of all law schools.” 

During the ten year period which fol- 
lowed the adoption of the standards by the 
American Bar Association, zealous attention 
has been given to the requirement that each 
student admitted to an approved law school, 
have at least two years of college training. 
A remarkable degree of success has met the 
efforts of those seeking to establish this 
standard. At the close of the year 1929, 
there were 44,510 students of law enrolled 
in 170 law schools through the various 
states. There were 18,511 law students 
studying in 77 schools approved by the 
American Bar Association and 25,999 
studying in non-approved schools. Of the 
latter, 22,234 students were enrolled in 72 
evening schools of which seven, having an 
enrollment of 2,322, have been approved by 
the American Bar Association. 

In 1929, sixteen states adopted legislation 
affecting the requirements for admission to 
practice law. Of these, California was the 
only’ state that stepped backward and its 
retrogression was halted by the 1931 legis- 


lature which amended Section 24 of the 
State Bar Act so as to permit a pre-legal 
qualification for admission to the bar con- 
sisting of graduation from a four year high 
school or its equivalent. Today 35 states 
require some general education of all appli- 
cants for admission to the Bar and 18 of 
these have substantially established the 
standards of the American Bar Association. 


Ethics and Procedure 

The emphasis placed upon pre-legal edu- 
cation for admission to the bar during the 
past few years and the high degree of suc- 
cess which has crowned the efforts extended 
in that behalf, have given rise to serious 
consideration of the knowledge possessed 
by law students seeking admission to the 
bar. This consideration has now focalized 
on the students’ knowledge of professional 
ethics and practical procedure. 

That every lawyer should be well in- 
formed respecting the duties and responsi- 
bilities arising from the fiduciary nature of 
his office, is an established truism. How 
to impart this knowledge and knowledge of 
practical procedure, are perplexing prob- 
lems. The responsibility appears to rest on 
both the law schools and the bar examining 
authorities. The responsibility of law 
schools is emphasized by the resolution 
quoted above. As to bar examiners, their 
responsibility is emphasized in the following 
resolution adopted by the American Bar 
Association at its annual meeting held in 
Memphis in 1930: 


“RESOLVED, that it is the sense of 
this association in convention assembled 
that the attention of the Section on Legal 
Education and Admissions to the Bar 
and the committee on Professional Ethics 
and Grievances be directed to the action 
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of this association last year in declaring 

that it is the sense of this association that 

a course in Professional Ethics be a com- 

pulsory subject in all law schools and 

also that examination thereon be made a 

requirement of admission to the bar, and 

that special efforts be directed to the 
furthering of that objective.” 

During the current year, the Council on 
Legal Education and Admissions to the Bar 
of the American Bar Association has held 
two meetings at which these resolutions 
were given earnest consideration by mem- 
bers of the council and the Executive Com- 
mittee and other members of the Associa- 
tion of American Law Schools including 
representatives of the University of Michi- 
gan, University of Ohio, Northwestern Uni- 
versity, University of Illinois, Chicago Uni- 
versity, University of Tulane, Harvard Law 
School, Cornell University, Duke Univer- 
sity, and Yale School of Law. The law 
school representatives expressed sympathy 
with the purpose of the resolution and gave 
free expression as to what a course in 
ethics should include. 


Professional Ethics Course Favored 

The Council made a survey of law schools 
which have been approved by the American 
Bar Association and it was learned that 
334% percent of these schools require a 
course in professional ethics, 25 per cent 
have an elective course and 41 per cent 
have no separate course on the subject, but 
in many of these it is taught as a part of 
other subjects. There appears to be a lack 
of uniformity as to what the term “course 
in professional ethics” means. At the meet- 
ing of the Section on Legal Education and 
Admissions to the Bar to be held September 
16, 1931, this subject will be the particular 
topic for discussion, to the end that free 
and frank discussion may result in a con- 
structive program setting forth the best 
methods of presenting the subject to law 
students. 

The questionnaire recently sent out by 
the Council to the Bar Examiners in each 
state respecting compulsory examination on 
the subject, brought forty-two replies of 
which twenty-six favored such examination, 
twelve were opposed and six doubtful as to 
its value. 

The Association of American Law 
Schools at its annual meeting held in Chi- 
cago, adopted a resolution recommending: 

‘“* * * that each of its members in- 
clude in its curriculum instruction in pro- 
fessional ethics, such instruction to be 


given by the particular member in that 

way which appears to the particular mem- 

ber to be most effective.” 

Since this resolution neither requires nor 
recommends a compulsory course in pro- 
fessional ethics, it does not meet the terms 
of the resolution adopted by the American 
Bar Association. However, since the adop- 
tion of this resolution by the Association of 
American Law Schools, a number of the 
member schools of the Association have in- 
troduced a course in professional ethics, in 
some cases in deference to the express pol- 
icy of the American Bar Association. 

An interesting report of The Committee 
on the’ Teaching of Professional Ethics in 
Law Schools, of the Association of Amer- 
ican Law Schools, discloses much interest 
on the part of its member schools in this 
subject. It appears from this report that 
56 out of 71 of such schools will offer some 
course in legal ethics during the school year 
1931-1932, which is an increase of 25 
schools over the previous year. Of the 56 
schools mentioned, 42 or 75 per cent will 
offer it as a separate course and 30 thereof 
will. require the taking of this course for 
graduation. 

Law Office Study 

The abandonment of law office study in 
favor of law schools has deprived the stu- 
dent of that personal contact with an ex- 
perienced lawyer which is considered by 
many essential to his complete preparation 
for entering the profession of law. Social, 
industrial and economic conditions have 
brought about this result. As though fol- 
lowing in logical sequence, there has arisen 
the criticism that the young lawyer of to- 
day does not know how to practice law. 
So frequently has this criticism been made 
that serious thought has been given to pro- 
vide a remedy. In Pennsylvania, each law 
student is required to have a practicing 
lawyer as a preceptor. In New Jersey law 
office study is compulsory. In New York, 
a clerkship must be served in a law office. 
Some two years ago, the organization of a 
Junior and Senior Bar was suggested. The 
Bar Association of a large Eastern state, 
a few months ago, appointed a special com- 
mittee to consider this idea. The committee 
has looked upon the idea with favor to the 
extent of preparing a tentative draft of 
rules to govern such organization. Pursu- 
ant to this plan, the lawyer now admitted 
to practice would become a member of the 
Senior Bar with full privileges, while those 
hereafter admitted would first be licensed 
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law firms in Wills prepared by them, named 
SECURITY-FIRST NATIONAL BANK as Executor, 
or as Trustee, or both. 


SECURITY-FIRST NATIONAL BANK does not 
draw Wills, but refers owners of Estates to their own 
attorneys. A long established policy of the Bank, when 
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the attorney who drew the Will and who is familiar 
with the client’s business. 


Independent, outside attorneys are always retained for 
all legal service and court appearances in connection 
with Estates. 
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as members of the Junior Bar with re- 
stricted privileges including a prohibition 
against practicing in courts of record until 
admitted to the Senior Bar. The applicant 
would be required to pass a “first” exam- 
ination similar to that now given and must 
also pass the examination given by a char- 
acter committee before he could become a 
member of the Junior Bar. Four years 
thereafter, he is entitled to take the “sec- 
ond” examination, provided he has devoted 
a certain proportion of the four year 
period to active practice as a Junior. Dur- 
ing the four year period, the Junior candi- 
date for the Senior Bar has a sponsor with 
whom he is required to consult, which 
sponsor should advise the Junior candidate 
and make reports to the character commit- 
tee. Having passed the “second” examin- 
ation the Junior becomes a Senior with full 
privileges. 

If this plan is adopted, the state in ques- 
tion will have a four year moratorium on 
new lawyers as they will have to serve that 
period as members of the Junior Bar be- 
fore becoming eligible as members of the 
Senior Bar. 


Minnesota’s Radical Change 

The latest trend in legal education is that 
proposed by the University of Minnesota 
and announced in the May, 1931, number 
of The Law Student. This university pro- 
poses to divide the six year established 
period of law study into two years liberal 
arts and four years of law. 

“In this respect,” Dean Fraser says, 
“we are departing from the almost uni- 
versal practice of American Law Schools. 

“The movement for increased require- 
ments has everywhere been in the direc- 
tion of more college work. No day school 
requires more than 3 years law study. 
Five years of university study could not 
be better apportioned, but we are of the 
opinion that the additional year should be 
devoted to law school study rather than 
to college work. * * * 

“We plan to develop a four year law 
course based on two years liberal arts. It 
is Our intention to give, in that course, 
little if any more of the type of work now 
taken by students in the three year course. 
The additional year will be devoted to 
the study of administration of law, legis- 
lation, its theory, function and methods, 
comparative law, legal history, jurisprud- 
ence, criminology, penology and similar 
subjects.” 


Growth of Admission Standards 

The rapid growth in the increase of stan- 
dards for Admissions to the Bar has caused 
some critics to assert a motive therefor not 
consonant with the high traditions of the 
profession. Such critics have asserted that 
the purpose of increased standards is to 
discourage aspiring youth so that an over- 
crowded bar may be relieved. In an inter- 
esting article, “The Threatened Innunda- 
tion of the Bar,” by Dean Kinkane of the 
University of Wyoming*, the writer says: 

“There seems to be no reason why the 

American Legal Profession cannot take 

full credit for an honest motive in the 

matter of raising law school standards, 

without incurring the suspicion of a hid- 

den motive to limit the number of attor- 

neys admitted to the bar. As a matter 

of fact, the lengthening of the minimum 

approved course to five years can be and 

is defended on its own merits.” 
* American Bar Association Journal, July, 

1931. 

Conditions in California 

This may be the opportune time to make 
a survey of conditions in California in order 
that the public, the Bar and future candi- 
dates for admission may have reliable in- 
formation as to how many new lawyers are 
needed each year to meet the requirements 
as well as the number the State is receiving. 
lt appears from the article written by Pro- 
fessor Kilkane that the American Bar, dur- 
ing the next decade is reasonably sure of 
150,000 new members, while only 75,000 
will be needed after allowing for growth in 
population, retirements and deaths. 

Available statistics show that during the 
school year 1929-30, California’s 20 law 
schools enrolled 3,424 students, an increase 
of 441 over the previous year. During the 
past three years, student applicants have 
been admitted to practice at an average rate 
of 600 each year. During the same period 
the average number admitted on motion has 
been 100 each year. There are approximate- 
ly 12,000 persons now authorized to prac- 
tice law in the state of California. Its popu- 
lation is 5,653,645. There is now one law- 
yer in California for each 471 of its popu- 
lation. At the present annual increase in 
lawyers, the population should increase 
329,700 each year to maintain the present 
average. The average increase in population 
during the past ten years is 222,678. 

In 1920 the population of the state was 
3,426,861. It then had 6,745 licensed at- 
torneys or an average of one for each 507 
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of its population. The population of the 
United States is now 122,775,046 and the 
current estimate as to the number of law- 
yers in the United States is 160,000. The 
average throughout the United States in the 
year of 1920 was one lawyer for each 862 
inhabitants. The present average is one 
lawyer for each 770 inhabitants. 


California’s Crowded Bar 


In 1920 California had more lawyers in 
proportion to population than any other 
state in the Union. All available statistics 
indicate that it still maintains this unenvi- 
able position. California also has more law 
schools than any other state. 

After stating his opinion that the solu- 
tion for overcrowding the Bar lies in leg- 
islative increase of the requirements for 
admission so that those without serious pur- 
pose will be discouraged at the start from 
undertaking a law course, Professor Kil- 
kane concludes his article mentioned above 
in these words: 

“Ts it not time now to face the problem 
squarely, admit, if the evidence warrants 
it, that bar limitation is necessary, and 
proceed to a direct solution, divorcing our 


contentions if necessary, from any sep- 
arate and distinct problems as to improv- 
ing educational requirements for legal 
practice, and placing our demand on the 
frank and open ground that the welfare 
of the profession, and the welfare of the 
general public require not only a course 
of adequate legal training but a limita- 
tion upon the numbers who are to take 
that course? Is it time to take a second 
step? The first step has led to improve- 
ment in the schools. There still remains 
the question of overcrowding.” 


Suggested Remedies 

The current trend of legal education 
opens a large field for Bar Association 
service in this State. Pre-legal requirements 
should be increased. An adequate survey of 
the twenty law schools in this state should 
be made and, should it be determined that 
any of them are being conducted as a com- 


mercial enterprise, the further continuance. 


of such school should be discouraged. Closer 
relations between the young and the more 
experienced lawyers should be established 
and the apparent overcrowding of the Bar 
should be seriously considered. 
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Preceptors for Law Students 


AS MEANS OF RAISING ETHICAL STANDARDS OF BAR. 
HOW PLAN WORKS IN PENNSYLVANIA 


(Excerpts from report of Council of the American Bar Association on legal education 
and admissions to the bar, presented at meeting of Section on Legal Education and Ad- 
missions, Atlantic City, N. J., September 16, 1931. 


There are but four states which require 
any office clerkship for admission to the 
3ar. The New Jersey rules demand that 
out of three years of law training one shall 
be spent in an office. In Rhode Island the 
period of office clerkship is six months out 
of a total period of study of two years for 
college graduates or three years for non- 
graduates. New York requires a minimum 
clerkship of six months and in case the 
applicant is not a college graduate the mini- 
mum is extended to one year. In Pennsyl- 
vania the term of clerkship is six months, 
consisting of six hours of work daily, This 
is in addition to three years of full-time law 
school or four years of part-time law school 
but is included in the three years of office 
study which also fulfills the requirements 
of legal training. In Vermont applicants 
who have not had a two years’ legal pre- 
legal college education are required to study 
law for four years unless they have gradu- 
ated from an approved law school and taken 
a six months’ clerkship. The only school 
which requires any office study is the Law 
School of the University of Wisconsin, 
where six months’ clerkship is a require- 
ment for graduation, except for students 
having a certain average and having taken 
certain subjects, including specified courses 
in practice, and who have attended law 
school for three months more than the re- 
quired three years. 


Since Pennsylvania is attempting to in- 
fluence the law student through its system 
of preceptorship it is worth while to exam- 
ine that plan more fully. The rules of court 
in that state require that every student shall 
register with the state board of law exam- 
iners at the time of beginning his law study. 
He can only register after fulfilling the pre- 
legal requirements. He must then have a 
preceptor during his entire course of study, 
whether in law school or in office. This 
preceptor must have engaged in practice for 
at least five years immediately preceding 


such registration in the county from which 
the student registers and not more than three 
students shall be registered in any law office 
at one time unless by special permission of 
the court. The preceptor must have known 
the applicant personally for six months or 
else made sufficient inquiry to satisfy him- 
self concerning his character, of responsible 
persons who have known the applicant for 
that period. The duties of the preceptor are 
set forth in the following language in the 
rules of the Supreme Court: 


“Each preceptor shall require students 
registered with him, particularly those 
who are pursuing their legal studies in a 
law school, to keep in touch with him 
from time to time, by correspondence or 
otherwise, and shall help them to under- 
stand the ethics, duties, responsibilities, 
and temptations of the profession. He 
shall endeavor to develop in each student, 
a high standard of character, and, upon 
completion of the siudent’s law course, 
shall certify to the board what he knows 
of his character and fitness to become a 
creditable member of the Bar.” 


A difficulty has already arisen in finding 
preceptors. Inevitably there are a large 
number of lawyers who are not desirous of 
taking on the burden which this relation- 
ship involves, and who are not public spir- 
ited enough to make the necessary sacrifices 
of time and effort for the good of the pro- 
fession. In a way this works out advan- 
tageously because in most cases those men 
are not the type who would exercise the 
most beneficial influence in forming the 
students’ outlook toward the duties of the 
Bar to the public and to their clients. At 
the present time there are over a thousand 
law students in Philadelphia. As the clerk- 
ship will usually, though not necessarily, be 
served in the preceptor’s office, this some- 
times also acts as a deterrent to the taking 
on of that responsibility. Over 2,000 stu- 
dents are now registered with the board of 
examiners and each one of them has a pre- 
ceptor who is acting as his sponsor. 





LOS ANGELES BAR ASSOCIATION BULLETIN 





A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 





Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and havinga high regard for the ethics of the | a 
legal profession, are ready to extend a maximum of cooperation at S 


. cartor 
all times. rema: 


Main Office, Fifth and Spring ri iad 
only 


CITIZENS NATIONAL BANK. he 


tioni1 
LOS ANGELES oe as 
32 BANKING OFFICES THROUGHOUT LOs ANGELES | relati 


‘ eno anon ——es to pr 


Ther 
deed 


SAVE EXPENSIVE OFFICE SPACE presi 


this 


USE LYON’S SPECIAL STORAGE |] ° 


only 


ROOMS FOR VALUABLE RECORDS |} > 


prov 
It b 
inter 











DURING PROBATE for as little as $2.50 per month 
PROCEEDINGS “0 


_ - Lyon’s private room storage is particu- | 
ee eS al ba ® larly adaptable to the safe storing of duty 
keeping. Store them in one valuable records not in every day use. ity, 
of Lyon’s modern concrete Expensive office space now in use for inte! 
warehouses conveniently lo- records can be converted to other pur- Stat 
cated throughout Southern poses. Documents or records will be duty 
California. Special rooms quickly delivered to your office by sim- ae: 
for the storing of household ply telephoning the Lyon warehouse. sect 
goods, pianos, furs, auto- that 
mobiles, valuables, records, ing 
etc. toa 
: juri 

: the 
Phone Los Angeles REpublic 3131 , “ F 
for details on Lyon’s special moving, (Pr 
storing, packing and shipping serv- t & the 
ices. A representative will call at The 
your request. first 


LOS ANGELES HOLLYWOOD GLENDALE LONG BEACH PASADENA Bar 
ally 





























LOS ANGELES BAR ASSOCIATION BULLETIN 





“Cooperation in Legal Research” 


EFFICACY OF ADMINISTRATION OF JUSTICE UNDER FIRE. BAR 
MUST BRING IMPROVEMENT. STATE BAR’S RESEARCH 
MACHINERY A CLEARING HOUSE 


By M. R. Kirkwood, Dean of School of Law, Stanford University 





we are now privileged to print. 





At the recent Del Monte meeting of the State Bar, Dean Kirkwood delivered an 
address intensely interesting to lawyers on Cooperation in Legal Research, the 
text of which he has furnished to THE BULLETIN, upon its request, and which 








Many of you will recall the work of the 
great British cartoonist Bairnsfather, dur- 
ing the war. I remember that in one of his 
cartoons a British Tommy was made to 
remark to one of his fellows: “This is a hell 
of a war and I don’t like it;” to which his 
friend replied, “Neither do I, but it’s the 
only war we’ve got.” 

We are living in a period of great ques- 
tioning. No longer can any of our estab- 
lished practices rest upon tradition alone. 
All of our good old conceptions, whether 
relating to religion, politics, social practices, 
or whatnot, are under fire and are required 
to prove themselves if they wish to survive. 
There is no presumption of innocence. In- 
deed, one might almost say that there is a 
presumption of guilt. Many of us dislike 
this modern spirit very much, but we must 
face the fact that it is the spirit with which 
we must deal. As the Tommy said, “it’s the 
only one we’ve got.” The administration of 
justice is no exception. The efficacy of our 
present methods is under fire. They must 
prove their efficiency or stand condemned. 
It behooves the Bar to take a very active 
interest in the improvement of the admin- 
istration of justice. Not only does patriotic 
duty to the community demand such activ- 
ity, but so also does an enlightened self- 
interest. Apparently the framers of the 
State Bar Act were impressed with this 
duty of the Bar, for they devoted a separate 
section (23) to this subject and provided 
that the Board of Governors, in represent- 
ing the Bar of the state, should “have power 
to aid in the advancement of the science of 
jurisprudence and in the improvement of 
the administration of justice.” 

From the inception of this organization, 
the Governors have exercised this power. 
The organization of the Sections was the 
first step and a very large percentage of the 
Bar indicated a willingness and have actu- 
ally rendered valuable service in connection 


with this Section work. Aside from difficul- 
ties of organization, it has seemed to me 
that the Section work was seriously handi- 
capped by two factors. No adequate pro- 
vision was made, first, for thorough and 
comprehensive factual research, and, sec- 
ond, for comparative study of the experi- 
ence and experiments of other jurisdictions. 


Law Reform 

In the past, most of our effort in law re- 
form has been the result of a priori reason- 
ing. We haven't really known how the 
existing scheme of things was actually 
working out, although we have frequently 
entertained opinions on that subject, the 
diversity of which indicate their untrust- 
worthiness as starting points for reform. I 
am reminded in this connection of a story 
which I heard a few months ago in the 
South. A traveller by automobile became 
lost in the mountains of western North 
Carolina. He finally came to a small clear- 
ing where he found an old negro, and said 
to him: “Sam, can you tell me the road 
to Atlanta?” Sam made several efforts, all 
of which he himself saw were abortive, and 
then scratching his head and looking very 
puzzled, he said: “Boss, if I was you and 
I was goin’ to Atlanta, I wouldn’t start 
from here.” It seems to me we have in 
considerable measure been starting from 
the wrong point. Let me illustrate. What 
about this problem of the law’s delay? Cer- 
tainly laymen think that there is great and 
unnecessary delay in our judicial procedure 
and this is a view which is shared by many 
lawyers. On the other hand, there are 
numerous lawyers who categorically and 
emphatically deny that there is any undue 
delay in the judicial process. Now really 
what do we now about the facts? Wouldn’t 
we get further if we actually studied all the 
cases that were started in the superior 
courts over a sufficiently long period of 
time and found out what actually happened 
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in them? I should want, for example, to 
break those cases down first into a group- 
ing on the basis of subject-matter. 


Study of Cases 

I was astounded in this connection to 
discover that such a study in New York 
City shows that one-half of all the cases 
begun in the courts of that city have to do 
with collections of one kind or another and 
that one-third of all the cases have to do 
with personal injury suits. In other words, 
five-sixths of the cases actually instituted 
are either collection or personal injury pro- 
ceedings. Now a further study of these 
cases might lead to some conclusions as to 
the desirability of specialization in the trial 
of such proceedings, or possibly the devis- 
ing of an entirely new method of settling 
them. Then I should want to go further 
and have detailed information on how long 
it has actually taken, in varying types of 
cases, to get from the filing of the com- 
plaint to issue, and from issue to date of 
trial, and from date of trial to judgment, 
and from judgment to submission on ap- 
peal, and from submission on appeal to final 
decision, and then, in the case of reversals, 
what happened thereafter. Only when we 
have such data as these, tabulated in a de- 
tailed and scientific manner, are we really 
in a position to say whether our present 
procedural methods are working speedily or 
not, and I venture the thought that such 
a detailed study would be pregnant with 
suggestions for improvement. Now, I do 
not mean to say that we have been utterly 
lacking in this kind of research. A little 
of it has been done by the Sections. The 
Judicial Council has done some of it. Indi- 
vidual investigators have done something. 
But so far as I am aware, no comprehens- 
ive, coordinated study of this type has been 
made in California. It is impossible for 
busy practitioners to take the time necessary 
for such detailed work. It must be provided 
by other means and the scheme of organ- 
ization which the Board of Governors now 
proposes, seems to me admirably adapted 
to this purpose. [ 


Cooperative Research Program 

And that brings me to the first step in 
a cooperative program for legal research. 
Too long have active practitioners and the 
teachers in our law schools gone their sev- 
eral ways in this matter. The practitioner 
has thought of the law professor as a 
theorist or philosopher whose ideas must 
necessarily be unworkable and impractic- 


able. On the other hand, the law teacher 
has sought too infrequently the aid of the 
practitioner and as a consequence much of 
his research has been buried in the pages 
of law reviews where its power has been 
static rather than dynamic so far as prac- 
tical results are concerned. The work of 
both is needed for effective reform. In- 
dustry has come to see that pure science is 
an essential foundation for the improve- 
ment of industrial processes. I venture to 
think the analogy holds good in the law. 
The plan now proposed by the Governors 
seems to me to make possible effective co- 
operation between these two branches of the 
profession. Mr. Haynes’ assistants will, of 
course, be under his direction, thereby af- 
fording a necessary unity of program. At 
the same time they will have available the 
advice and suggestions of three faculties of 
law. The factual research to which I have 
referred can be most effectively done under 
law school guidance. Indeed this kind of 
research is rapidly growing in importance 
in the programs of our law schools and 
several excellent pieces of work have been 
successfully carried on. 


Law Teachers’ Board Research 


Now a few words as to the second service 
which the law schools can render. Teachers 
of law are not particularly concerned with 
state lines. They are dealing constantly 
with the law and legal experiences of other 
jurisdictions. They are, I think, more likely 
to be informed on what is being done else- 
where than are practitioners. I realize that 
the grass on the other side of the fence 
always looks greenest to some. Far be it 
from me to suggest that simply and solely 
because they do a particular thing in a par- 
ticular way in New York or England that 
that is any reason why we should do it 
the same way in California. We should be 
cautious in adopting the practices of other 
jurisdictions until we know two things: 
first, have they been in actual fact a suc- 
cess at home, and, second, if so, are the 
conditions in California sufficiently similar 
to justify an assumption that they will be 
equally successful here. Incidentally, both 
of these are questions on which law school 
research can be advantageously done. When, 
as and if we find such successful practices 
abroad we can and should avail ourselves 
of them. 


State Bar Research Machinery 


I would not, however, limit cooperation 
in legal research to the practitioners and 
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the law teachers. Rather, it seems to me, 
that the State Bar’s research machinery 
should be a clearing house open to all inter- 
ested in the problem of law reform. We 
have many other agencies in this state which 
are concerned with this problem. The most 
obvious of course is the Judicial Council, 
and the Bar should work hand in hand 
with the Council. The researches of each 
should be available to the other. Their pro- 
grams should be coordinated and their ef- 
forts directed toward a common end. There 
are also lay organizations to be considered. 
The Commonwealth Club, for instance, has 
done a great deal in regard to certain as- 
pects of the administration of justice. While 
the Club work in this regard is primarily 
the product of lawyer members, neverthe- 
less the influence of laymen is not lacking 
in its actions. I for one feel that the point 
of view of informed laymen is highly essen- 
tial. After all, the administration of justice 
can never be called a success until the in- 
formed lay element in our population is 
satisfied that it is accomplishing its intended 
purpose. Even thoughtful laymen may not 
know what should be done, but they fre- 
quently know when something needs to be 


NON-POLITICAL JUDGES 


By Roscoe Pound, 
Dean of Harvard Law School 


(In a Radio Address on Shortcomings in the 
Administration of Justice. ) 


We have had to recognize that adminis- 
tration, to be effective in the land of today, 
must be in the hands of experts, and that 
places on administrative boards and com- 
missions cannot be left to the caprice of 
politics. 

There is general dissatisfaction with law- 
making for non-political affairs, as carried 
on by primarily political lawmakers. In the 
work of law enforcement the bad effects of 
a bench and magistracy in politics are mani- 
fest on every hand. 

If the quality of American justice is to 
be improved, we must develop a strong and 
settled public opinion demanding that ju- 
dical and magisterial positions be obtain- 
able only on the ground of conspicuous fit- 
ness and that no nominating or appointing 
power will try to select judges and magis- 
trates on any other basis. 

N. Y. Times, 9-27-31. 


NOW IS THE TIME 


The various committees of the Bar Asso- 





done. In the absence of cooperation on the 
part of the Bar they are too likely, in exasp- 
eration, to propose to the Legislature rem- 
edies of their own devising, which are fre- 
quently not for the best interests of the 
state. It seems to me, therefore, that the 
State Bar should make a definite effort to 
reach those individuals and organizations 
directly concerned with the various aspects 
of the administration of justice. There are, 
for example, numerous social agencies who 
would welcome the opportunity to bring 
before our research group problems which 
they feel demand remedy. Anyone who has 
had any contact with a legal aid society or 
clinic will, I am sure, testify to the truth 
of this statement. 

Such a cooperative program, then, should 
provide factual information, the record of 
comparative experiences, and the informal 
criticisms and suggestions of other profes- 
sional and lay organizations. Upon this ma- 
terial the Bar, through its Sections, can 
bring to bear the experience and ripe judg- 
ment of the practitioner. Surely such a pro- 
cess should prove productive of the best 
possible results both for our profession and 
for the people of the state as a whole. 


ciation are holding regular sessions and 
every member is invited to forward to the 
office of the Association for the attention 
of the proper committee, any matter which 
he feels the committee should consider. 
Your attention is especially invited to the 
fact that now is the time to forward to the 
committees on Pleading and Practice, and 
Substantive Law, any matters which a mem- 
ber feels should be proposed to the next 
session of the Legislature. 


BAR ASSOCIATION COMMITTEE 
WORKERS 

There are 440 members of the Associa- 
tion now working on the many regular and 
special committees of the Los Angeles Bar 
Association. A number of these committees 
hold weekly meetings, and some of them 
meet twice a week. 


OUT-OF-TOWN JUDGES SITTING 
IN SUPERIOR COURT 


Yuba County 
Humboldt County 
Glenn County 
Alpine County 
Sierra County 
Calaveras County 
Ino County 








Eugene P. McDaniel 
Harry W. Falk 

R. M. Rankin 

L. T. Price 

Henry B. Neville 

J. A. Smith 

William D. Dehy 





(Fro 
the Lo: 
Conven 


In 1! 
delegat 
Americ 
lution ¢ 

ay 
requi 
will 
those 
stren 

This 
be carr 
effort t 
men fr 
looking 
tive me 
we are 
practic 
admiss: 

I de: 

sie 
state 
state 
quire 
own 

I do 

Two 
quirem 
is the I 
the se 
its atte 


Let 1 
crowdi 
Mr. L 
further 
tion o 
had 6,7 
of one 
tion. ( 
The p 
5,653.6 
12,000 
law in 
one at 
ratio W 
ditions 
exami! 
on mo 
averag 





1 the 


‘aS p- 
rem- 
fre- 
the 
the 
Tt to 
‘ions 
ECTS 
are, 
who 
ring 
hich 
has 
y or 
ruth 


yuld 
l of 
mal 
fes- 
ma- 
can 
idg- 
ITO- 
best 
and 


and 
the 
ion 
ich 
ler. 
the 
the 
ind 


m- 


ext 


nd 
ar 
2€S 


-m 


eT er | FF & = 
ee a we 








LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 91 





Attorneys from Foreign Jurisdictions 


PROBLEMS THAT ARISE FROM THEIR ADMISSION ON 
MOTION. SOLUTION SUGGESTED 


(From the address of Leo Anderson, of 
the Los Angeles Bar, before the State Bar 
Convention at Del Monte. ) 


In 1922 a conference of Bar Association 
delegates held under the auspices of the 
American Bar Association, adopted a reso- 
lution containing the following provision: 

“We believe that adequate intellectual 
requirements for admission to the Bar 
will not only increase the efficiency of 
those admitted to practice but will also 
strengthen their moral character.” 

This work is indeed necessary and must 
be carried forward. However, in our great 
effort to raise the standards for the young 
men fresh from law school, are we not over- 
looking a group of applicants and prospec- 
tive members of our State Bar? I believe 
we are. I refer to attorneys licensed to 
practice in other states and who apply for 
admission to the State Bar on motion only. 

I desire to raise the question: 

“Should attorneys admitted in other 
states be admitted to practice law in our 
state under more favorable and easier re- 
quirements than are laid down for our 
own residents?” 

I do not think so. 

Two motives for the efforts to raise re- 
quirements have been advanced. The first 
is the honest desire to better our profession, 
the second, to prevent over-crowding and 
its attending evils. 


Increasing Admissions 

Let us take the second motive first. Over- 
crowding the bar was ably discussed by 
Mr. Levit, but allow me to make a few 
further observations. In 1920 the popula- 
tion of this state was 3,426,861. It then 
had 6,745 licensed attorneys, or an average 
of one attorney for each 507 of its popula- 
tion. Consider those figures for a moment. 
The present population of California is 
9,053,045 and there are approximately 
12,000 persons now authorized to practice 
law in this state, which means that there is 
one attorney for every 471 persons. This 
ratio will continue to fall under present con- 
ditions. 519 attorneys were admitted by 
examination in 1930 and 117 were admitted 
on motion. 117 per year is less than the 
average. For example: 252 were so ad- 


mitted in 1927. Facing these facts, we 
might easily be led to take the position that 
no attorneys should be admitted from other 
states. This I do not advocate. However, 
should not steps be taken to decrease the 
number of admissions by motion through 
higher requirements for such admissions? 
I need not dwell on the results of over- 
crowding. Mr. Levit has pointed them out 
to you. I only wish to present to you a 
necessary step which will tend to lessen the 
evil. And it is an evil. We might just as 
well face it and admit it, for we all know it. 

Turning now to the first motive, that of 
bettering our profession. Arizona, Florida, 
Kansas, Louisiana, New Jersey, Ohio and 
West Virginia require everyone to take an 
examination, and Colorado requires an ex- 
amination by those not properly qualified 
by long practice or the requirements of 
other states. This shows progress toward 
stricter requirements and higher standards 
for admission as opposed to the free-for-all 
attitude of Indiana. 

Speaking of Indiana brings to mind the 
fallacy of our present system in its worst 
light. Indiana, until recently, has had no 
requirements except age, residence and good 
moral character. Why should an attorney 
be admitted to practice in California from 
Indiana merely because he has practiced 
three years in that state when we advocate 
requiring our own residents to undertake a 
strenuous course of study and training over 
a period of from three to six years, followed 
by an exhaustive examination. And this, in 
face of the increasingly overcrowded con- 
dition of our Bar and the efforts of our 
committees to raise the standards for the 
admission of our residents. Are we not in- 
consistent? Are we not discriminating 
against our own residents? Are we fair? I 
do not have to tell you the answers to those 
questions. They answer themselves. We are 
inconsistent ; we are discriminating ; and we 
are not playing fair. 

Time will not permit me to take up the 
requirements of each state and compare 
them with California. This was covered by 
Mr. Brenner in his very able paper. Suffice 
it to say that we have in the State Bar men 
who are among the leaders of the national 


(Continued on page 93) 
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The. Proof of Assignments 


By Aaron Elmore of the Los Angeles Bar 


At early common law choses in action 
were in general not assignable without the 
consent of the debtor. The principal reasons 
underlying this rule were, first, that one 
could not assign that which he did not have 
in his possession, and second, that it would 
be a great encouragement to litigiousness. 
Equity, however, never recognized the rule 
and with the advent of the expansion of 
commerce and liberalizing of legal proced- 
ure the law itself relaxed the rigor of the 
rule so that now assignability is the rule and 
non-assignability the exception. The excep- 
tion is confined to purely personal trans- 
actions and torts. 

The motives actuating one to assign a 
claim or debt for legal action (other than 
transfers for a consideration) are many. 
Professional men, for obvious reasons, are 
known to be strongly adverse to suing in 
their own name. Prominent business firms 
and individuals dislike being known as 
parties in litigation. Attorneys generally 
prefer to have actions, on behalf of cor- 
porate, trust or association clients, prose- 
cuted in individual names for simplification 
of pleading and proof. At the present time 
the files and registers of actions of our vari- 
ous courts disclose that the greater portion 
of assignable claims are commenced by as- 
signees. 

Just as the hedges encompassing assign- 
ability of choses in action have disappeared, 
so the technicalities about the proof of 
assignments, requirements as to formal 
writings, seals, considerations, resolutions in 
the case of corporate transferors, and the 
like, have passed into oblivion and the proof 
of assignments has become a relatively 
simple matter. 

A general or specific denial of an allega- 
tion of assignment puts the assignment in 
issue and proof thereof is required. A de- 
nial of an assignment for lack of informa- 
tion and belief is a denial sufficient to raise 
an issue thereon. Read v. Buffum, 79 Cal. 
77. Failure to deny an assignment is, of 
course, an admission and no proof thereof 
a Bloomquist v. Haley, 204 Cal. 
251. 

It is now well established that an assign- 
ment for collection only, without consiaer- 
ation, vests legal title in the assignee for the 
purpose of commencing action thereon. 


Grieg v. Riordan, 99 Cal. 316; Kelley v. 
Hampton, 22 Cal. App. 68. 

Verbal transfers may be made in all cases 
except where a writing is expressly required 
by statute. 1052 Civil Code; Humboldt Mill- 
ing Co. v. Northwestern Pac. Ry Co., 166 
Cal. 176. A transfer of a claim which is 
shown only by the fact that the alleged 
transferee exercised ownership and assumed 
control of the claim sufficiently shows the 
assignment. Humboldt Milling Co. v. 
Northwestern Pac. Ry. Co., supra. Oral 
testimony of the assignor that he transferred 
his claim is sufficient to prove his assign- 
ment. Ralph v. Anderson, 187 Cal. 45. It 
has been held also that verbal authorization 
to an agent to make an assignment in behalf 
of the owner of the claim is valid. Straus 
v. Eaton, 47 Cal. App. 538. 


Delivery of Assignments may generally be 
established by presumptions. For example, 
“production of an assignment by plaintiff’s 
attorney raises a presumption of delivery 
that is sufficient in the absence of evidence 
to the contrary.” Thomas v. Fursman, 39 
Cal. App. 278. Likewise, blank assignments 
may be filled in by the transferee. Thomas 
v. Fursman, supra. Delivery of a written 
assignment of a contract suffices to transfer 
whatever interest the transferor has without 
delivery of the original document. Hess v. 
Sausser, 206 Cal. 15. 

A formal assignment is unnecessary where 
it is proved by other competent evidence. 
Humboldt Milling Co. v. Northwestern Pac. 
Ry. Co., supra. A mere manual delivery of 
a conditional sale contract with intent to 
assign the same of itself constitutes a suf- 
ficient and valid assignment thereof. Col- 
lege National Bank of Berkeley v. Morrison, 
100 Cal. App. 403; Bibend v. Liverpool etc. 
Ins. Co., 30 Cal. 78. 

A corporate assignment executed by the 
secretary in the name of the corporation and 
bearing the impress of the corporate seal 
affords a prima facie showing of authority 
to execute the assignment. Anderson v. 


Wickliffe, 178 Cal. 120. A document pur- 
porting to be signed by the general manager 
of a corporation for the corporation without 
a seal, offered with proof that the general 
manager signed it in performance of his 
duties, is prima facie sufficient to admit it 
as having been executed by the corporation. 


——— 
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Michie Grocery Co. v. Martin, 45 Cal. App. 
659. It is directly held, however, in Pacific 
Finance Corporation v. Roffalli, 98 Cal. 
App. 198, that a seal on a written assign- 
ment of a corporation executed by the sec- 
retary and general manager thereof is un- 
necessary. 


As indicated in the above cases, a formal 
resolution need not be proved where an 
assignment is executed by the proper officer 
in his official capacity. An assignment ex- 
ecuted in the name of a corporation by its 
president under the corporate seal is suf- 
ficient without proof of a formal resolution. 
Smith v. Pittler, 95 Cal. App. 101. 


The legal status of an assignor need not 
be alleged in a complaint by the assignee. 
For example, inasmuch as compliance with 
sections 2466 to 2468 Civil Code with refer- 
ence to doing business under fictitious 
names need not be alleged by a plaintiff con- 
ducting such a business (because non-com- 
pliance therewith is a matter of affirmative 
defense to be pleaded in abatement : Amund- 
sen v. Shafer, 36 Cal, App. 398; Curtin v. 


Saloman, 80 Cal. App. 470), it naturally 
follows that the assignee need not set up 
those allegations for like reasons. A com- 
plaint of a corporate transferor need not 
show that plaintiff’s assignor was a legally 
organized corporation. Multorpor Co. v. 
Reed, 260 Pac. 203 (Oregon) ; Los Angeles 
Ry. Co. v. Davis, 146 Cal. 179. 


The incidents of a contract are trans- 
ferred along with an assignment of the con- 
tract. Thus, a transfer of a contract con- 
taining a.provision for attorney’s fees en- 
titles the assignee to an attorney’s fee in a 
successful action on the contract. Adjust- 
_ Corporation v. Marco, 100 Cal. App. 
338. 

Offsets and defenses of an assigned claim 
while in the hands of the original holder 
may, of course, be set up against all trans- 
ferees with or without notice. Nor can a 
contract preclude offsets and defenses from 
being set up against its transferees; for in- 
stance, where a contract recites a consider- 
ation, the debtor is not estopped or con- 
cluded thereby, and may show no consider- 
ation. Parker v. Funk, 185 Cal. 347. 





(Continued from page 91) 


movement for higher standards, and we 
should join with them to clean our own 
house first. Higher requirements and stan- 
dards for all applicants for admission to the 
State Bar of California should be adopted 
and maintained. 


In summary, the problem is “Should at- 
torneys admitted in other states be admitted 
to practice law in our states under more 
favorable and easier requirements than are 
laid down for our own residents?” For 
two very sufficient reasons I say “No!” By 
admitting attorneys from other states on 
motion we are disregarding our educational 
requirements and overcrowding our own 
sar. By admitting attorneys from other 
states on motion we are being inconsistent, 
we are discriminating against our own resi- 
dents and we are not playing fair to the 
young men and women of this state who 
have properly prepared themselves for ad- 
mission into the State Bar. 

I offer as a solution this suggestion: 

First: That all attorneys having practiced 
and resided in states having the same or 
more stringent standards than are proposed 
for California be admitted on motion after 
a complete report on the applicant’s moral 
character has been received. 


Second: That an examination be required 
as to all attorneys from states having less 
stringent .requirements than are proposed 
for California, plus a complete report on 
the applicant’s moral character. 

Third: That an examination be required 
as to all attorneys who have not fulfilled the 
necessary residence requirements in the 
state from which they came. 





NOTICE OF TRIAL, SERVED BY A 
CALIFORNIA LAWYER 


NortIceE OF TIME OF TRIAL 


In the Stierlin will case you are asked to re- 
member 

That the trial takes place the 15th of Sep- 
tember, 

When with law book and witness and tech- 
nical skill 

You will try to bust open the old lady’s will. 

Please pardon my wish that your witnesses 
choke, 

That you run out of words and your clients 
go broke 

Before you succeed in setting aside 

A wish so expressed by a woman who died 

That her assets would go as per love and 
affection, 

And not as set forth in the Civil Code Sec- 
tion. (From the Dockett) 
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FITNESS FOR SELF-GOVERNMENT 


(From October, 1931, issue, Journal of 
American Judicature ) 

One who turns back to the address which 
Mr. Elihu Root delivered when he opened 
the 1916 meeting of the American Bar Asso- 
ciation finds a rich lode of analysis and in- 
spiration. It is not easy to select any part 
of it as more replete with wisdom than the 
rest, but the effort has been made to show 
its quality through the following brief sam- 
ple. 

“What part is the bar to play in this great 
work of the coming years? Can we satisfy 
our patriotism and be content with our serv- 
ice to our country by devoting all our learn- 
ing and experience and knowledge to the 
working of the law and of our institutions 
solely to the benefit of individual clients in 
particular cases? During all our mature 
lives, in many courts and upon many occa- 
sions we have been asserting rights, pro- 
tecting property, preserving liberty, by ap- 
peals to the law, to the great rules of right 
conduct written into our constitutions; pro- 
testing against the abuse of official power, 
extolling justice, pleading for loyalty to our 
free institutions. Haven’t we meant it? Has 
it all been mere talk for the purpose of 
winning cases? Have we never really cared 
about law and justice except as available 
instruments to get particular clients out of 
trouble? Is the bar doing its duty and play- 
ing its part in the development of the law? 
As a rule the leaders of the bar devote 
themselves to their individual practice 
The questions involved in the development 
of the law are seldom adapted to interest 
an audience in political discussion. The real 
consideration and discussion and the mature 
conclusions worthy to be followed must be 
among the practitioners, the judges, the 
teachers of the law. The fitness of a people 
for self-government is measured by their 
capacity to set up and maintain institutions 
through which government can be carried 
on effectively, and responsibly. 

“That rule applies to all large bodies of 


free agents having a common purpose. It 
applies to the 114,000 lawyers of the United 
States. We must have institutions through 
which our duty can be done if it is to be 
done. In response to that necessity came the 
associations of the bar—the six hundred 
local and state associations and this great 
national organization. Here is at hand an 
institution for the public service of the pro- 
fession of the law. To enlarge its member- 
ship, to improve its procedure, to increase 
its scope and efficacy, to strengthen its auth- 
ority and its appeal in the real life of our 
times—these are steps by which the lawyers 
of all the states may rise to the high level 
of patriotic duty and a dignity of service 
worthy of a true American bar.” 








REINSTATEMENT OF DELINQUENT 
MEMBERSHIPS 


The Board of Trustees on October 29th 
adopted a resolution which authorizes the 
reinstatement of the membership of a de- 
linquent member for the remainder of 1931, 
and the entire year 1932, upon payment of 
a $15.00 fee. Ordinarily a fee of $20.00 is 
collected, which does not include the next 
year’s dues ; in other words, one who is now 
on the delinquent list would ordinarily pay 
$20.00 to be reinstated at this time and 
would pay $10.00 for his 1932 dues, or a 
total of $30.00, whereas, he may now secure 
this term of membership for $15.00. Any 
member who has passed the Membership 
Committee, and whose name has been taken 
off the roster on account of non-payment of 
dues, need not fill out a membership appli- 
cation, and his name will be returned to the 
roll upon receipt of $15.00. 

The Board of Trustees also authorized 
the acceptance of new members for the 
remainder of this year for $5.00 in lieu of 
the usual $10.00 tee. Applicants for new 
membership will be requested to fill out 
membership applications, which will in due 
course be forwarded to the Membership 
Committee. 





THE JINX 


Walter E. Burke, Chairman of the Jinx Committee, wishes to get in 
touch with any members of the bar who can sing a song, tell a funny story, 
shake a leg, blow a horn or play any other instrument. Members are requested 
to inform Mr. Burke at once of fellow members who may be too timid to 
volunteer their services. Mr. Burke’s telephone number is TRinity 7067. 
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CHARTER 
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CITY OF LOS ANGELES 
@ ANNOTATED @ 








For the first time, the Charter provisions are thoroughly 
annotated, with leading cases and authorities cited. The 


work was compiled by Erwin P. Werner, City Attorney, 
Frederick von Schrader and William H. Neal, Assistant 


City Attorneys. 
For the first time, the Charter of the City of Los Angeles 
is handsomely finished in regulation book binding, dark 


green in color with gold stampings on the cover. It will 
make an attractive addition to any lawyer’s library. 


Price $2.50 


Parker, Stone & Baird Co., Publishers 


241 East Fourth St. Los Angeles, Calif. 

















